


Throughout the book you will find various text boxes on either side of the 
page.  These boxes provide information that will help you to understand a case or 
cause you to think more deeply about an issue.  

Features of this Casebook

For More Information These 
boxes point you to resources to 
consult for more information on 
a subject. 

Food for Thought These boxes  
pose questions that prompt you 
to think about issues raised by 
the material. 

Take Note Here you will be 
prompted to take special notice 
of something that deserves fur-
ther thought or attention.

FYI A self-explanatory category 
that shares useful or simply in-
teresting information relevant to 
material in the text. 

See It These boxes point you 
to visual information that is 
relevant to the material in the 
text.

Global View A 21st Century 
U.S. lawyer should have some fa-
miliarity with the commonalities 
and differences in the law of law-

yering elsewhere in the world. Each chapter 
includes at least two Global Perspective notes 
that relate to material covered in the text.

Go Online If there are relevant 
online resources that are worth 
consulting in relation to any 
matter being discussed, these 
boxes will direct you to them.

Make the Connection When 
concepts or discussions that per-
tain to information covered in 
other law school courses appear 

in a case or elsewhere in this text, often you 
will find this text box to indicate the course in 
which you can study those topics. Here you 
may also be prompted to connect information 
in the current case to material that you have 
covered elsewhere in this course. 

It’s Latin to Me The law is fond 
of Latin terms and phrases; when 
you encounter these for the first 
time, this box will explain their 
meaning.

Practice Pointers Here you will 
find advice relevant to legal prac-
tice typically inspired by the ac-
tions (or inactions) of legal coun-

sel in the cases or simply prompted by an 
important issue being discussed. 

SCOTUS Note The Supreme 
Court of the United States, or 
“SCOTUS,” regularly consid-
ers cases that involve the law of 

lawyering. Here you will find information on 
SCOTUS decisions (especially recent ones) 
related to material covered in the text.

What’s That? These boxes ex-
plain the meaning of special legal 
terms that appear in the main 
text. Black’s Law Dictionary defi-

nitions may be accessed by clicking on the 
hyperlinked term in the text. 
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• Global Perspectives Boxes that provide wide-ranging international and 
comparative coverage.   
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[Question 1-4]

After I graduate, I would like to work in:

(A)  public interest law.

(B)  government.

(C)  a large firm.

(D)  a small firm or solo practice.

(E) a business.

B. Professional Responsibility Is About The Legal Profession

Professionalism requires lawyers to satisfy high ethical standards.  Of course, the 
exact meaning of professionalism—and of high ethical standards—is often subject 
to debate.  This section will provide you with a basic introduction to perspectives 
on professionalism and professional responsibility. The questions below are, of 
course, quite important to your career and how you will find meaning in your 
work as a lawyer.  We will return to them in Chapters 8 and 9 but we want to 
provide you with a brief context for your academic study of professional respon-
sibility.  Please review the following readings before answering the questions.  We 
recognize, moreover, that your answers to these questions may change through-
out this course and indeed throughout your career.

Global Perspective

This chapter points out how difficult it can be to determine what constitutes “high ethical 
standards” for U.S. lawyers.  The difficulty is compounded, however, when one attempts 
to articulate the “ethical standards” that apply to lawyers through the world, regardless of 
the legal system in which a lawyer practices.  Notwithstanding the heightened difficulty, 
there have been several notable efforts to define the professional principles that apply 
to all lawyers.  See the United Nation’s Basic Principles on the Role of Lawyers (1990), 
the International Bar Association’s General Principles of the Legal Profession (2006), the 
Statement of Core Principles of the Legal Profession (2006) (signed by 100 Bar Presi-
dents), and the Charter of Core Principles of the European Legal Profession (2007).  

http://www.unrol.org/doc.aspx?d=2327
http://www.ibanet.org/images/downloads/Executive%20office/Principles%20Legal%20Profession%20A3%20-%20Jan%2008.pdf
http://www.abanet.org/intlaw/policy/ruleoflaw/coreprinciples.pdf
http://www.ccbe.eu/index.php?id=32&L=0
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in fact offer “little more than tokenism designed to satisfy the [ABA] accreditation 
requirement.”  While legal ethics scholarship has advanced “half-way” to respect-
ability, Koniak and Hazard note that “‘[s]erious scholarship’ in legal ethics is still 
considered somewhat of an oxymoron.”  In addition, students continue to share 
the faculty’s low opinion of legal ethics. One observer notes that students view 
legal ethics as “the dog of the law school [curriculum—hard to teach, disappoint-
ing to take, and often presented to vacant seats or vacant minds.”  

* * * 

stePhen Gillers, “eAt your SpInAch?,”

51 St. Louis U. L.J. 1215, 1219 (2007)

* * * 

Dismissive faculty attitudes are not lost on students, who are rarely eager to take 
the class in any event. Mostly it’s offered in the upper years, by which time in 
a student’s career the word “required” before the word “course” is ground for 
indictment and summary punishment, not gratitude. Besides, students anticipate 
that the knowledge they gain in legal ethics—unlike excellence in (say) securities, 
or antitrust, or bankruptcy—is not the kind of information that will be attractive 
to employers. It can’t be “resold” to clients. An “A” in corporations has palpable 
market value. An “A” in professional responsibility? Oh, that’s nice. Explaining to 
students that they are learning rules and law that will govern their work lives for 
the next fifty years—ignorance of which can lead to embarrassment, anxiety, mon-
etary sanctions, loss of status, even professional death—doesn’t resonate. In the 
cocoon of the academy, students may view the rules governing the profession as 
only remotely connected to the world they are about to enter. Not true, of course, 

Global Perspective

In most jurisdictions elsewhere in the world, legal ethics is not a required course and of-
ten is not even available as part of a university’s legal education curriculum.  To the extent 
that formal legal ethics instruction is available, it may be taught by practicing lawyers, 
rather than academics and included as part of an apprenticeship or training program.  
One explanation for this different approach is that in many countries, legal education 
is an undergraduate program and many graduates may not go on to become practicing 
lawyers.  As a result, legal ethics is viewed as a “practical” course that need not be in-
cluded in the undergraduate academic education.  Second, many countries lack the aca-
demic materials that were developed in the U.S. after the ABA amended its accreditation 
standards to require legal ethics instruction.  One of the purposes of the International 
Association of Legal Ethics, which was established in 2010, is to make it easier for legal 
ethics academics around the world (and others) to share information.  

http://lawschool.westlaw.com/shared/westlawRedirect.asp?url=http%3A%2F%2Fwww%2Ewestlaw%2Ecom%2Ffind%2Fdefault%2Ewl%3Fcite%3D8%2BUCHILSRT%2B381%26FindType%3DF%26ForceAction%3DY%26SV%3DFull%26RS%3DITK3%2E0%26VR%3D1%2E0&appflag=87.6
http://lawschool.westlaw.com/shared/westlawRedirect.aspx?task=find&cite=51+St.+Louis+U.+L.J.+1215&appflag=67.12
http://www.stanford.edu/group/lawlibrary/cgi-bin/iaole/wordpress/
http://www.stanford.edu/group/lawlibrary/cgi-bin/iaole/wordpress/
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The Rules are the ABA’s third codification of legal ethics. The first was the Canons 
of Professional Ethics, promulgated in 1908.   The Canons were hortatory but 
courts and bar associations would often apply them to govern lawyers’ conduct.  
The second was the Code of Professional Responsibility, adopted in 1970.  The 
Code consisted of aspirational Ethical Considerations, as well as binding Disci-
plinary Rules.  In 1983, the ABA enacted the Rules, almost all of which are bind-
ing. Since 1983, the ABA has amended the Rules from time to time. The most 
recent amendments have resulted from the work of the ABA’s Commission on 
Ethics 20/20, which has considered 
revisions to the Rules to respond to 
changes in law practice resulting from 
technological developments and the 
globalization of legal practice.  

In addition to their role in promulgat-
ing ethics rules for lawyers, courts 
interpret those rules through their review of discipline for violation of the rules, 
as well as in court matters, such as motions to disqualify, that require the courts to 
apply the rules.  Another role of courts is to promulgate procedural and eviden-
tiary rules that regulate lawyers, such as Rule 11 of the Federal Rules of Civil Pro-
cedure or the attorney-client privilege provisions of the Federal Rules of Evidence 
that combine common law principles with specific regulations.

Global Perspective

In the international context, a recent article identifies: 

a number of high-profile examples of movement away from self-regulation and to-
ward co-regulation [of lawyers]. For example, Australia, the United Kingdom, and 
Scotland have all adopted a co-regulatory approach.  In each jurisdiction, oversight 
authority is placed in an alternate body. In the United Kingdom and Scotland, a 
regulatory board with a nonlawyer majority and a nonlawyer chair maintains over-
sight. In Australia, regulatory oversight is largely placed with statutory bodies such 
as Commissions or Boards. As Australia moves closer toward establishing a national 
regulatory system, oversight will be solidified by the creation of a proposed national 
legal services board that would include nonlawyer members and a National Legal 
Services Commissioner who may or may not be a lawyer. 

Laurel S. Terry, Steve Mark, Tahlia Gordon, Trends and Challenges in Lawyer Regulation: 
The Impact of Globalization and Technology, 80 fordham l. rev. 2661, 2669 (2012).  For 
further discussion of the changes in the United Kingdom, see the Global Perspectives 
Box in Chapter 9.

Go Online

Click here for the ABA Commission 
on Ethics 20/20’s website. 

http://lawschool.westlaw.com/shared/westlawRedirect.aspx?task=find&cite=80+Fordham+L.+Rev.+2661&appflag=67.12
http://www.americanbar.org/groups/professional_responsibility/aba_commission_on_ethics_20_20.html
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Almost from conception, the unauthorized practice movement has been 
dominated by the wrong people asking the wrong questions. Enforce-
ment of sweeping prohibitions 
has rested with those least capable 
of disinterested action. Judicial in-
volvement has been infrequent 
and generally unedifying. Invok-
ing standards that are conclusory, 
circular, or both, courts have typi-
cally inquired only whether chal-
lenged activity calls for “legal” 
skills, not whether lay practitio-
ners in fact possess them. At every 
level of enforcement, the consum-
er’s need for protection has been 
proclaimed rather than proven. * 
* *

Particularly at a time when law-
yers are justifiably concerned 
about their public image, the bar 
itself has much to gain from ab-
dicating its role as self-appointed 
guardian of the professional mo-
nopoly.  Given mounting popu-
lar skepticism about unauthorized practice enforcement, prudential as 
well as policy considerations argue for greater consumer choice. Absent 
evidence of significant injuries resulting from lay assistance, individuals 
should be entitled to determine the cost and quality of legal services that 
best meet their needs. Where there are demonstrable grounds for pa-
ternalism, it should emanate from institutions other than the organized 
bar. A profession strongly committed to maintaining both the fact and 
appearance of impartiality in other contexts should recognize the value 
of more dispassionate decisionmaking in unauthorized practice enforce-
ment. If, as bar spokesmen repeatedly insist, the “fight to stop [lay prac-
tice] is the public’s fight,” it is time for the profession to relinquish the 
barricades.3

Which view do you find more persuasive?  We will ask you to revisit this question 
after you consider the full range of questions arising under unauthorized practice 
of law.

3  Deborah L. Rhode, Policing the Professional Monopoly: A Constitutional and Empirical Analysis of 
Unauthorized Practice Prohibitions, 34 Stan. L. Rev. 1, 98-99 (1981).

Global Perspective

Unauthorized practice restrictions 
are also of interest outside the U.S.   
Antitrust authorities in the EU, 
Canada, and in other Organization 
of Economic Cooperation and De-
velopment (OECD) countries have 
investigated whether legal profes-
sion regulations are anticompetitive.  
UPL restrictions, which set the bor-
der of a legal profession’s monopoly, 
have been one of five issues that has 
garnered particular interest, along 
with rules regarding advertising, 
lawyer fees, entry (admission) re-
quirements, and rules limiting the 
business structures that lawyers use 
(such as by excluding non-lawyer 
ownership.)  See Laurel S. Terry, The 
European Commission Project Regard-
ing Competition in Professional Ser-
vices, 29 Northwestern J. Int’l L. & 
Bus. 1 (2009).

http://lawschool.westlaw.com/shared/westlawRedirect.aspx%3Ftask%3Dfind%26cite%3D34%2BStan.%2BL.%2BRev.%2B1%26appflag%3D67.12
http://ec.europa.eu/competition/sectors/professional_services/reports/reports.html
http://www.competitionbureau.gc.ca/eic/site/cb-bc.nsf/eng/03407.html
http://www.oecd.org/dataoecd/12/38/40080343.pdf
http://www.personal.psu.edu/faculty/l/s/lst3/Terry_EU_competition.pdf
http://www.personal.psu.edu/faculty/l/s/lst3/Terry_EU_competition.pdf
http://www.personal.psu.edu/faculty/l/s/lst3/Terry_EU_competition.pdf
http://www.personal.psu.edu/faculty/l/s/lst3/Terry_EU_competition.pdf
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egate his professional responsibility to a law student employed in his 
office ... The student in all his work must act as agent for the lawyer 
employing him, who must supervise his work and be responsible for his 
good conduct.

Having found respondent violated Rules 5.1(b) and 5.3(b) in failing to supervise 
Mr. Stewart’s handling of the matter, the sole question remaining is the appropri-
ate sanction for this misconduct. In making a determination of the appropriate 
sanction, we are mindful that the purpose of lawyer disciplinary proceedings is 
not primarily to punish the lawyer, but rather to maintain appropriate standards 
of professional conduct to safeguard the public, to preserve the integrity of the 
legal profession, and to deter other lawyers from engaging in violations of the 
standards of the profession. * * *

[W]e conclude the appropriate sanction for respondent’s misconduct is a sixty-day 
suspension from the practice of law. * * *

B. Malpractice Liability

General

State law determines malpractice liability. According to Restatement § 48, “a lawyer 
is civilly liable for professional negligence to a person to whom the lawyer owes 
a duty of care * * * if the lawyer fails to exercise care * * * and if that failure is 
a legal cause of injury[.]” Restatement § 52 defines the “standard of care” as “the 
competence and diligence normally exercised by lawyers in similar circumstances.”  

Standard of Care

In determining the relevant standard of care, courts look to the “practices and 
standards * * * of lawyers undertaking similar matters in the relevant jurisdiction 

Global Perspective

Oregon is the only U.S. state that requires lawyers to carry malpractice insurance.  
The ABA adopted a Model Court Rule on Insurance Disclosure (rather than coverage) 
which has been adopted in whole or in part by a number of states, but even that rule is 
controversial among U.S. lawyers.  In contrast to the U.S. situation, non-U.S. lawyers 
often are surprised to learn that U.S. lawyers are not required to carry malpractice insur-
ance.  In many jurisdictions elsewhere in the world, malpractice insurance is mandatory.  
Some jurisdictions, including those in the EU, are now working on standardizing cover-
age terms in order to avoid insurance gaps if a lawyer practices in more than one country.

http://www.osbar.org/plf/plf.html
http://www.americanbar.org/content/dam/aba/administrative/professional_responsibility/malprac_disc_chart.authcheckdam.pdf
http://www.ccbe.org/index.php?id=94&id_comite=16&L=0
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paragraph (e). In addition, paragraph (i) sets forth exceptions for liens authorized by 
law to secure the lawyer’s fees or expenses and contracts for reasonable contingent 
fees. The law of each jurisdiction determines which liens are authorized by law. 
These may include liens granted by statute, liens originating in common law and 
liens acquired by contract with the client. When a lawyer acquires by contract a 
security interest in property other than that recovered through the lawyer’s efforts in 
the litigation, such an acquisition is a business or financial transaction with a client 
and is governed by the requirements of paragraph (a). Contracts for contingent fees 
in civil cases are governed by Rule 1.5.

Rule 1.5

(c) A fee may be contingent on the outcome of the matter for which the service is 
rendered, except in a matter in which a contingent fee is prohibited by paragraph 
(d) or other law. A contingent fee agreement shall be in a writing signed by the cli-
ent and shall state the method by which the fee is to be determined, including the 
percentage or percentages that shall accrue to the lawyer in the event of settlement, 
trial or appeal; litigation and other expenses to be deducted from the recovery; 
and whether such expenses are to be deducted before or after the contingent fee is 
calculated. The agreement must clearly notify the client of any expenses for which 
the client will be liable whether or not the client is the prevailing party. Upon 
conclusion of a contingent fee matter, the lawyer shall provide the client with 
a written statement stating the outcome of the matter and, if there is a recovery, 
showing the remittance to the client and the method of its determination.

Global Perspective

A number of countries have much more restrictive lawyer advertising rules 
than most U.S. state rules.  For example, a 2003 EU-commissioned report indicated 
that in 10 of the 18 jurisdictions surveyed, most lawyer advertising was prohibited.  (See 
Table 3-8 on p. 49)  A 2010 World Bank report on East Africa observed that advertis-
ing was prohibited in all of the surveyed countries. Citing theories that suggest that 
lawyer advertising can encourage competition by informing consumers about different 
products and allow them to make better buying decisions, as well as boosting new firms 
entering the market, this World Bank report recommended that these countries work 
toward regulatory change. In an era of law firm websites, differences in advertising rules 
can negatively affect a domestic law firm’s ability to compete and can privilege foreign 
law firms whose home jurisdictions permit them to have extensive websites.  As a result, 
some lawyers have cited global trends when challenging restrictive advertising rules.  

http://www.americanbar.org/content/aba/groups/professional_responsibility/publications/model_rules_of_professional_conduct/rule_1_5_fees.html
http://ec.europa.eu/competition/sectors/professional_services/studies/prof_services_ihs_part_1.pdf
http://siteresources.worldbank.org/INTAFRREGTOPTRADE/Resources/NEWReformProfessionaServicesEACReport.pdf
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B. The Controversy Regarding Contingent Fees

Restatement § 35 Comment b:

First, [contingent fees] enable persons who could not otherwise afford counsel 
to assert their rights, paying their lawyers only if the assertion succeeds. Second, 
contingent fees give lawyers an additional incentive to seek their clients’ success 
and to encourage only those clients with claims having a substantial likelihood 
of succeeding. Third, such fees enable a client to share the risk of losing with a 
lawyer, who is usually better able to assess the risk and to bear it by undertaking 
similar arrangements in other cases.

Global Perspective

In contrast to the American practice of generally permitting contingent fees, the 
Code of Conduct for European Lawyers (2006) prohibits contingent fees unless a juris-
diction specifically permits them.  It provides as follows:

3.3. Pactum de Quota Litis

3.3.1. A lawyer shall not be entitled to make a pactum de quota litis.

3.3.2. By “pactum de quota litis” is meant an agreement between a lawyer and the 
client entered into prior to final conclusion of a matter to which the client is a party, 
by virtue of  which the client undertakes to pay the lawyer a share of the result 
regardless of whether this is represented by a sum of money or by any other benefit 
achieved by the client upon the conclusion of the matter.

3.3.3. “Pactum de quota litis” does not include an agreement that fees be charged 
in proportion to the value of a matter handled by the lawyer if this is in accordance 
with an officially approved fee scale or under the control of the Competent Author-
ity having jurisdiction over the lawyer. 

Commentary on Article 3.3 – Pactum de Quota Litis

These provisions reflect the common position in all Member States that an un-
regulated agreement for contingency fees (pactum de quota litis) is contrary to the 
proper administration of justice because it encourages speculative litigation and is 
liable to be abused. The provisions are not, however, intended to prevent the main-
tenance or introduction of arrangements under which lawyers are paid according 
to results or only if the action or matter is successful, provided that these arrange-
ments are under sufficient regulation and control for the protection of the client and 
the proper administration of justice.

Professor Laurel Terry explains that “pure contingency fees are virtually, if not universally, 
prohibited in Europe, [although] Rule 3.3.3.” permits the use of bar-approved schedules 
which add a premium to the lawyer’s fee if successful and which therefore are a form 
of contingency fee.”  A number of European countries ban contingent fees altogether.  
Laurel S. Terry, An Introduction to the European Community’s Legal Ethics Code Part 
I:  An Analysis of the CCBE Code of Conduct, 7 Geo. J. Legal Ethics 1, 32 n.127 & 33 
n.130 (1993).

http://lawschool.westlaw.com/shared/westlawRedirect.asp?url=http%3A%2F%2Fwww%2Ewestlaw%2Ecom%2Ffind%2Fdefault%2Ewl%3Fcite%3D7%2BGEOJLE%2B1%26FindType%3DF%26ForceAction%3DY%26SV%3DFull%26RS%3DITK3%2E0%26VR%3D1%2E0&appflag=87.6
http://lawschool.westlaw.com/shared/westlawRedirect.asp?url=http%3A%2F%2Fwww%2Ewestlaw%2Ecom%2Ffind%2Fdefault%2Ewl%3Fcite%3D7%2BGEOJLE%2B1%26FindType%3DF%26ForceAction%3DY%26SV%3DFull%26RS%3DITK3%2E0%26VR%3D1%2E0&appflag=87.6
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b. Communications to Nonlawyer Agents of the Representation

In re NEW YORK RENU WITH MOISTURELOC PRODUCT 

LIABILITY LITIGATION

2008 WL 2338552 (D.S.C.)

DANIEL J. CAPRA, SPECIAL MASTER:

In this litigation, Defendant Bausch & Lomb has refused to produce a number 
of otherwise responsive documents on the ground that they are protected by the 
attorney-client privilege * * * . The documents that are subject to this Order have 
been set forth in exhibits to an affidavit by Robert Bailey, Esq., Vice President and 
General Counsel for Bausch & Lomb. [This is a federal-state multi-district litiga-
tion involving thousands of claims against Bausch & Lomb for alleged contamina-
tion of its contact lens solution. The emails reviewed concerned steps considered 
and taken after the contamination came to light.]

* * * 

In evaluating the privilege claims, I applied four fundamental legal principles:

1) Defendant, as the party invoking the privilege, has the burden of 
showing that the requirements of the privilege are met. See, e.g., United 

Global Perspective

This section has considered the issue of “who is the client?”  But when considering 
attorney-client privilege issues, one must also take into account the issue of “who is the 
lawyer?”  For example, if an in-house counsel is the lawyer doing the communicating, 
is that communication necessarily privileged?  What if a U.S. lawyer is communicating 
with its U.S. client about an EU antitrust investigation but those communications can 
be found (and seized) on a law firm network located in Europe?  In the EU, the answer 
to both of these questions may be “no attorney-client privilege attaches.”  In 2010, the 
European Court of Justice, which is the EU’s equivalent to the U.S. Supreme Court, 
decided the Akzo Nobel case in which it reaffirmed its prior AM&S decision and con-
cluded that there was no EU-level attorney-client privilege for communications between 
a client and its in-house counsel who was a licensed Dutch lawyer.  (There may be a 
national-level privilege, but not an EU-level privilege.)  The Court reasoned that the in-
house counsel’s employment status meant that he could not be viewed as “independent,” 
which is a necessary prerequisite for the privilege.  The Court also used language that 
might suggest that the privilege is limited to European independent counsel, excluding 
U.S. lawyers from the European privilege.  See Akzo Nobel Chems. Ltd. v. Commission 
(E.C.J.), Introductory Note by Laurel S. Terry, 50 I.L.M. 1 (2011).

http://www.lawschool.westlaw.com/shared/westlawredirect.asp?task=find&appflag=67.12&WestlawPath=http://www.westlaw.com/find/default.wl?rs=CLWD3.0&vr=2.0&cite=2008+WL+2338552
http://www.lawschool.westlaw.com/shared/westlawredirect.asp?task=find&appflag=67.12&WestlawPath=http://www.westlaw.com/find/default.wl?rs=CLWD3.0&vr=2.0&cite=591+F.2d+36
http://curia.europa.eu/juris/liste.jsf?language=en&num=C-550/07
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1909601
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1909601


Professional R esponsibilit y  A Contemporary Approach356

C. Waiver of Attorney-Client Privilege

1. Introduction

Even where all the elements of the privilege are otherwise present, the privilege 
will not be recognized if it has been waived. The term “waiver” as used by the 
courts actually encompasses more than the traditional definition of a knowing and 
voluntary waiver of a right. Courts often find a “waiver” in circumstances that might 
more appropriately be considered a “forfeiture.”  Judge Posner has stated that many 
of the waiver doctrines — such as the doctrine finding a waiver of the privilege in 
some circumstances when the party has mistakenly disclosed the privileged infor-
mation — are not “waiver in the standard sense in which the word is used in the 
law: the deliberate relinquishment of a right.” Rather, a “waiver” of the privilege is 
sometimes found “in order to punish the person claiming the privilege for a mis-
take.” International Oil, Chem. & Atomic Workers Local 7-517 v. Uno-Ven Co., 170 F.3d 
779 (7th Cir. 1999). 

 “Waiver” in this broad sense includes the concept of forfeiture and follows from 
any conduct by the client that would make it unfair for the client thereafter to 
assert the privilege.  See United States v. Yerardi, 192 F.3d 14 (1st Cir. 1999) (“The 
concept of waiver by conduct exists, but often amounts simply to a determination 
that the privilege holder’s conduct makes it unfair to allow subsequent assertion 
of the privilege.”).

2. Authority to Waive the Privilege

Under U.S. law, the client holds the privilege and the power to waive it. The 
lawyer generally has implicit authority to waive the privilege as well in the course 
of the representation. 

The identity of the client for purposes of waiver is a problematic issue in the cor-
porate context. The Supreme Court held in CFTC v. Weintraub, 471 U.S. 343, 349 

(1985), that “the power to waive the 
corporate attorney-client privilege rests 
with the corporation’s management 
and is normally exercised by its officers 
and directors.” Therefore, in Weintraub, 
a person who had resigned as an officer 
no longer had authority to exercise or 
waive the privilege.  The Weintraub 
Court further stated that “when control 
of a corporation passes to new manage-
ment, the authority to assert and waive 

Global Perspective

U.S. clients hold the attorney-client 
privilege and the power to waive it, 
but this is not universal. In some 
countries, it is the lawyers and not 
the clients who “own” the informa-
tion and have the right to decide 
whether to waive it. See, e.g., the 
CCBE Edward Report and the CCBE 
Updated Edward Report. 

http://www.lawschool.westlaw.com/shared/westlawredirect.asp?task=find&appflag=67.12&WestlawPath=http://www.westlaw.com/find/default.wl?rs=CLWD3.0&vr=2.0&cite=170+F.3d+779
http://www.lawschool.westlaw.com/shared/westlawredirect.asp?task=find&appflag=67.12&WestlawPath=http://www.westlaw.com/find/default.wl?rs=CLWD3.0&vr=2.0&cite=170+F.3d+779
http://www.lawschool.westlaw.com/shared/westlawredirect.asp?task=find&appflag=67.12&WestlawPath=http://www.westlaw.com/find/default.wl?rs=CLWD3.0&vr=2.0&cite=192+F.3d+14
http://www.lawschool.westlaw.com/shared/westlawredirect.asp?task=find&appflag=67.12&WestlawPath=http://www.westlaw.com/find/default.wl?rs=CLWD3.0&vr=2.0&cite=471+U.S.+343
http://www.lawschool.westlaw.com/shared/westlawredirect.asp?task=find&appflag=67.12&WestlawPath=http://www.westlaw.com/find/default.wl?rs=CLWD3.0&vr=2.0&cite=471+U.S.+343
http://www.ccbe.org/fileadmin/user_upload/NTCdocument/edward_enpdf1_1182334460.pdf
http://www.ccbe.org/fileadmin/user_upload/NTCdocument/update_edwards_repor1_1182333982.pdf
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lawyer reasonably believes necessary to establish a defense. The same is 
true with respect to a claim involving the conduct or representation of a 
former client. Such a charge can arise in a civil, criminal, disciplinary or 
other proceeding and can be based on a wrong allegedly committed by 
the lawyer against the client or on a wrong alleged by a third person, for 
example, a person claiming to have been defrauded by the lawyer and cli-
ent acting together. The lawyer’s right to respond arises when an assertion 
of such complicity has been made. Paragraph (b)(5) does not require the 
lawyer to await the commencement of an action or proceeding that charg-
es such complicity, so that the defense may be established by responding 
directly to a third party who has made such an assertion. The right to 
defend also applies, of course, where a proceeding has been commenced.

[11] A lawyer entitled to a fee is permitted by paragraph (b)(5) to prove 
the services rendered in an action to collect it. This aspect of the rule ex-
presses the principle that the beneficiary of a fiduciary relationship may 
not exploit it to the detriment of the fiduciary.

Global Perspective

Rule 1.6(b)(2&3) make whistleblowing discretionary (although whistleblowing may 
become mandatory through Rule 4.1 or through other law such as Sarbanes Oxley).  
Globally, it is much more common now than previously for lawyers to have mandatory 
whistleblowing obligations.  For example, the Financial Action Task Force (FATF) is an 
intergovernmental organization to which the U.S. belongs whose mission is to combat 
money laundering and terrorism financing.  The FATF has issued a number of recom-
mendations, some of which require whistleblowing.  Although the FATF recommenda-
tions are not themselves binding, some FATF Members have implemented these recom-
mendations through binding legislation.  The UK is among those jurisdictions that have 
imposed some of the most stringent whistleblowing obligations on lawyers.  In 2009, 
solicitors in England and Wales reportedly filed 4,772 “suspicious activities reports”  
(and were prohibited from notifying their clients they had done so) – the overwhelming 
majority of these solicitors received from the relevant government entity permission to 
proceed with the representation.  To date, U.S. implementation of the FATF’s recom-
mendations has come in the form of the ABA’s 2011 Voluntary Good Practices Guidance 
For Lawyers to Detect and Combat Money Laundering and Terrorist Financing.  If the U.S. 
legal profession does not embrace these Voluntary Good Practices, however, there could 
be federal governmental pressure to impose on U.S. lawyers whistleblowing obligations 
similar to those found in the UK. See Into the Breach: Voluntary Compliance on Money 
Laundering Gets a Boost from the ABA and Treasury, ABA Journal (Oct. 2011).  For 
additional information, see the webpages of the Law Society of England & Wales, the 
CCBE Money Laundering Committee and the IBA Anti-Money Laundering Forum. See 
also Laurel S. Terry, An Introduction to the Financial Action Task Force and Its 2008 Lawyer 
Guidance, 2010 J. Professional Lawyer 3.

http://www.fatf-gafi.org/pages/0,2987,en_32250379_32235720_1_1_1_1_1,00.html
http://www.americanbar.org/content/dam/aba/migrated/cpr/pdfs/jpl10_03tyre.authcheckdam.pdf
http://www.anti-moneylaundering.org/globalchart.aspx
http://www.lawsociety.org.uk/new/documents/aml/treasuryreviewsdec09.pdf
http://www.americanbar.org/content/dam/aba/migrated/leadership/2010/annual/pdfs/116.authcheckdam.pdf
http://www.americanbar.org/content/dam/aba/migrated/leadership/2010/annual/pdfs/116.authcheckdam.pdf
http://www.abajournal.com/magazine/article/into_the_breach_voluntary_compliance_on_money_laundering_gets_a_boost/
http://www.abajournal.com/magazine/article/into_the_breach_voluntary_compliance_on_money_laundering_gets_a_boost/
http://www.lawsociety.org.uk/productsandservices/antimoneylaundering.page
http://www.ccbe.org/index.php?id=94&id_comite=20&L=0
http://www.anti-moneylaundering.org/Default.aspx
http://www.anti-moneylaundering.org/Document/Default.aspx?DocumentUid=B104F0B7-7618-431C-98E8-1EBA5B928801
http://www.anti-moneylaundering.org/Document/Default.aspx?DocumentUid=B104F0B7-7618-431C-98E8-1EBA5B928801
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In several of the transactions, Katz provided the borrower—on the very day of 
the closing—with a “statement of representation and disclosure” that made cer-
tain disclosures required by the “Interpretive Guideline Re: Residential real estate 
transactions” that accompanies Rule 1.16 in Delaware.

The court concluded that Katz violated the interpretative guideline by failing to 
notify borrowers of their absolute right to retain an attorney of their choice, and 
by failing to advise them of his concurrent representation of the lender in the 
loan transactions—including a statement that the other representation might be 
“possibly conflicting” and might adversely affect the exercise of his professional 
judgment on their behalf.

* * * 

The court emphasized that * * * a lawyer is supposed to make timely written 
disclosure of a concurrent conflict before the representation is commenced.

* * * 

Finding that Katz’s misconduct was knowing and caused potential and actual 
injury to all of his clients, the court decided that the discipline recommended by 
the Board on Professional Responsibility—a public reprimand—was not a suf-
ficient sanction.

Applying Standard 4.32 of the ABA Standards for Imposing Lawyer Sanctions, the 
court concluded that a suspension was more appropriate. It suspended Katz for 
three months, followed by a one-year period of probation on specified conditions.

Global Perspective

Some countries define conflicts of interest differently than ABA Model Rule 1.7.  For 
example, solicitors in England and Wales may - in essence - oppose a current client if 
the matters are not related.  Whereas the premise of the ABA Model Rules is loyalty in 
the relationship, the premise of the English rules is loyalty in the matter.  Because of the 
ABA Model Rules’ imputation rules, many U.S. law firms with offices in England feel 
they are at a competitive disadvantage because they must comply with the stricter U.S. 
conflicts rules.  In 2010, the Association of the Bar of the City of New York issued a 
Report recommending a change to Rule 1.10, which is the firm imputation rule.  The 
proposed amendment stated “(d) Notwithstanding the foregoing, no conflict will be 
imputed hereunder where (i) a conflict arises under these rules from the conduct of 
lawyers practicing in another jurisdiction in accordance with such jurisdiction’s rules 
of professional conduct, and (ii) such conduct is permitted by the rules of professional 
conduct of that other jurisdiction.”  The recommended amendment would allow U.S. 
lawyers (and law firms) practicing in London to apply the English conflicts of interest 
rules rather than the U.S. conflicts rules to matters handled in their London office.  On 
September 18, 2012, the ABA Commission on Ethics 20/20 circulated for discussion 
proposed revisions to Rule 1.7 that would allow a lawyer and client to agree on the ap-
plicable conflicts of interest rule provided certain conditions were met.  

http://www.sra.org.uk/solicitors/handbook/code/part2/rule3/content.page
http://www.nycbar.org/pdf/report/uploads/20071895-ReportonConflictsofInterestinMulti-JurisdictionalPractice.pdf
http://www.nycbar.org/pdf/report/uploads/20071895-ReportonConflictsofInterestinMulti-JurisdictionalPractice.pdf
http://www.americanbar.org/content/dam/aba/administrative/ethics_2020/20120918_ethics_20_20_choice_of_rule_model_rule_1_7_comment_draft_final_posting.authcheckdam.pdf
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(B)  Yes, because the attorney insisted that the wife not hire another law-
yer.

(C)  No, because both the husband and the wife initially consented to all 
aspects of the representation. 

(D)  No, because the husband and the wife independently made the agree-
ment that neither would retain separate counsel. 

Comment to Rule 1.7(b)(4)

Informed Consent

Informed consent requires that each affected client be aware of the relevant cir-
cumstances and of the material and reasonably foreseeable ways that the conflict 
could have adverse effects on the interests of that client. * * * The information 
required depends on the nature of the conflict and the nature of the risks involved. 
When representation of multiple clients in a single matter is undertaken, the 
information must include the implications of the common representation, includ-
ing possible effects on loyalty, confi-
dentiality and the attorney-client priv-
ilege and the advantages and risks 
involved. * * *

Under some circumstances it may be 
impossible to make the disclosure nec-
essary to obtain consent. For example, 
when the lawyer represents different 
clients in related matters and one of the 
clients refuses to consent to the disclo-
sure necessary to permit the other cli-
ent to make an informed decision, the 
lawyer cannot properly ask the latter 
to consent. In some cases the alterna-
tive to common representation can be 
that each party may have to obtain 
separate representation with the pos-
sibility of incurring additional costs. 
These costs, along with the benefits of 
securing separate representation, are 
factors that may be considered by the 
affected client in determining whether 
common representation is in the cli-
ent’s interests.

Global Perspective

U.S. observers may find it puzzling 
that some of the conflicts of interest 
provisions in foreign jurisdictions 
do not contain a consent or waiver 
provision.  Some of these differences 
may be attributable to the very dif-
ferent contexts in which conflicts of 
interest provisions appear.  In Ger-
many, for example, conflict of inter-
est provisions are found in the crimi-
nal code (StGB Sec. 356); a lawyer’s 
violation of these provisions consti-
tutes a criminal violation.  Accord-
ingly, in a situation in which a U.S. 
lawyer might find a Rule 1.7(a) con-
flict that requires “consent plus” in 
order to proceed, a German lawyer 
might conclude there was no “legal” 
conflict.  The German lawyer, how-
ever, might nevertheless find that 
there was a “business conflict” and 
obtain client consent. See also Hans-
Jürgen Hellwig, At the Intersection of 
Legal Ethics and Globalization: In-
ternational Conflicts of Law in Law-
yer Regulation, 27 Penn St. Int’l L. 
Rev. 395 (2008-2009).

http://www.americanbar.org/content/aba/groups/professional_responsibility/publications/model_rules_of_professional_conduct/rule_1_7_conflict_of_interest_current_clients.html
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Rule 3.3 governs “candor to the tribunal.” Rule 3.3(a) provides the general rule 
with regard to false statements and false evidence. It provides that:

(a) A lawyer shall not knowingly: 

(1) make a false statement of fact or law to a tribunal or fail to correct a 
false statement of material fact or law previously made to the tribunal by 
the lawyer; 

* * * 

(3) offer evidence that the lawyer knows to be false. If a lawyer, the law-
yer’s client, or a witness called by the lawyer, has offered material evi-
dence and the lawyer comes to know of its falsity, the lawyer shall take 
reasonable remedial measures, including, if necessary, disclosure to the 
tribunal. A lawyer may refuse to offer evidence, other than the testimony 
of a defendant in a criminal matter, that the lawyer reasonably believes 
is false. 

Rule 3.3(b) establishes a duty to rectify frauds on the court in addition to the 
presentation of false evidence, which is covered by Rule 3.3(a)(3). Rule 3.3(b) 
provides that:

(b) A lawyer who represents a client in an adjudicative proceeding and who 
knows that a person intends to engage, is engaging or has engaged in criminal 
or fraudulent conduct related to the proceeding shall take reasonable remedial 
measures, including, if necessary, disclosure to the tribunal. 

Global Perspective

Although some non-U.S. lawyers will have to grapple with the “client perjury” problem, 
this is not true of all non-U.S. lawyers.  In some countries, for example, criminal suspects 
are not permitted to testify under oath. As Professor Geoffrey C. Hazard Jr. and Angelo 
Dondi explain in their book entitled Legal Ethic: A Comparative Study 36 (Stanford 
Press 2004):

A further nuance in the ethical obligations of [U.S.] criminal defense lawyers con-
cerns the problem of perjury by a criminal accused or a witness on behalf of the ac-
cused. This problem is much discussed in American professional discourse… This 
absurdity [of the U.S. system] is avoided in civil law systems.  In those systems, an 
accused is permitted to present statements that are not on oath and are not regarded 
as evidence in the full sense.  The court is required to hear and to consider the state-
ments, but they are not “testimony” governed by the same legal obligation of truth-
telling that applies to other witnesses.  (In many civil law systems the same distinc-
tion between parties and independent witnesses is also made in civil litigation.)

http://www.americanbar.org/content/aba/groups/professional_responsibility/publications/model_rules_of_professional_conduct/rule_3_3_candor_toward_the_tribunal.html
http://www.americanbar.org/content/aba/groups/professional_responsibility/publications/model_rules_of_professional_conduct/rule_3_3_candor_toward_the_tribunal.html
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[Question 6-9]

Attorney represents Client, a plaintiff in a personal injury action. Wit was 
an eyewitness to the accident. Wit lives about 500 miles distant from the 
city where the case will be tried. Attorney interviewed Wit and determined 
that Wit’s testimony would be favorable for Client. Wit asked Attorney to 
pay Wit, in addition to the statutory witness fees while attending the trial, 
the following: 

I.  Reimbursement for actual travel expenses while attending the trial.

II.  Reimbursement for lost wages while present at the trial. 

III. An amount equal to 5% of any recovery in the matter.

If Attorney agrees to pay Wit the above, for which, if any, is Attorney subject 
to discipline? 

(A)  III only

(B)  II and III, but not I

(C)  I, II, and III

(D)  Neither I, II, nor III

Global Perspective

Standards about acceptable lawyer behavior toward witnesses can vary from country to 
country.  In the U.S., for example, we consider it improper to pay “fact” witnesses, but 
we do not consider it improper to interview fact witnesses ahead of time or to “prep” 
them for their testimony, so long as the lawyer does not cross the line of encouraging 
false testimony.  Indeed, U.S. lawyers might say that the duty of competence found in 
ABA Model Rule 1.1 requires that lawyers meet with and prepare their witnesses for trial.  
In some jurisdictions, however, it is considered unethical and improper for a lawyer to 
discuss a case with a witness prior to the witness’ testimony in court.  These differing 
views about acceptable lawyer actions have led to misunderstandings in international 
criminal cases and international arbitration matters, both of which may involve lawyers 
from different jurisdictions.  Because of these differing norms, witness preparation is one 
of the topics addressed in the International Bar Association’s Rules on the Taking of Evi-
dence in International Arbitration (2010).  Article 4(3) states: “It shall not be improper 
for a Party, its officers, employees, legal advisors or other representatives to interview its 
witnesses or potential witnesses and to discuss their prospective testimony with them.”  
(The IBA Rules are not binding, but may be incorporated by an international tribunal or 
the parties.)   The introduction to the IBA Rules of Evidence explains that its suggested 
rules “may be particularly useful when the parties come from different legal cultures.”

http://www.americanbar.org/content/aba/groups/professional_responsibility/publications/model_rules_of_professional_conduct/rule_1_1_competence.html
http://www.ibanet.org/Document/Default.aspx?DocumentUid=68336C49-4106-46BF-A1C6-A8F0880444DC
http://www.ibanet.org/Document/Default.aspx?DocumentUid=68336C49-4106-46BF-A1C6-A8F0880444DC
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prosecutors in most jurisdictions are free to stay from one administration to the 
next.  In some jurisdictions, prosecutors can be replaced “at will” by the chief 
prosecutor, but in others, prosecutors have civil service protection and can be 
fired only for good cause.   

The nature of an office’s legal personnel may vary in other respects as well.  The 
junior or “line” prosecutors in a large urban office may mostly be made up of 
recent law school graduates and lawyers with less than five years of experience.  
A smaller number of senior lawyers may staff senior trial units such as homicide 
units and serve in supervisory positions.  Few of the prosecutors may regard 
themselves as “career prosecutors.”  Most may view the job of prosecutor as a 
stepping stone to private employment, including as private criminal defense law-
yer, that draws on trial experience.  Or they may move to the private sector after 
several years to make more money.  Elsewhere, many lawyers make a career in the 
prosecutor’s office, because they are committed to the work, the pay and hours 
are relatively good compared to the other opportunities available in professional 
community, and the office’s ethos and tradition do not encourage lawyers to leave 
after a short time.

Collectively, prosecutors in an office make a host of decisions and engage in a 
variety of conduct that substantially affects the lives of individuals—including 
importantly the lives of victims, witnesses and those suspected of committing 
crimes—as well as the lives of members of the community in general.  Much of 
their work takes place outside the courtroom and is administrative in nature.  State 
prosecutors work closely with the police department, sheriff’s office, or other state 
office with investigative authority; federal prosecutors work with the F.B.I. and 
other federal investigative agencies.  Prosecutors sometimes do not become 
involved in a case until the police arrest a suspect.  But prosecutors often work with 
the police, who may need prosecutors’ help to obtain search warrants, and prosecu-
tors in some jurisdictions use the grand jury not only to approve of indictments but 

Global Perspective

The U.S. has a unified legal profession.  Once someone is licensed as a lawyer by a partic-
ular state, that lawyer has an unrestricted license to practice law in that state, regardless 
of whether it is in a private firm, as in-house (corporate) counsel, as a prosecutor, or oth-
erwise.  Although some rules in that state’s Rules of Professional Conduct will be specific 
to certain practice settings (such as Rule 3.8 for prosecutors), the rules as a whole will 
apply to all lawyers licensed by that state.  In contrast to the U.S., some jurisdictions do 
not have a unified legal profession.  The local title of “lawyer” may be reserved to those in 
private practice settings.  Public prosecutors (and in-house counsel) may be required to 
use a different title and may not be subject to the same ethics code that applies to private 
practice lawyers.  See, e.g., the Legal professions – Germany page in the European Union’s 
E-Justice Portal. (The E-Justice Portal is a very useful website that provides information 
for all 27 EU Member States on a wide variety of topics, including legal systems, legal 
professions, judicial training, rights of criminal defendants, mediation, and wills.)

https://e-justice.europa.eu/content_legal_professions-29-de-en.do?member=1
https://e-justice.europa.eu/content_legal_professions-29-de-en.do?member=1
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E. Seeking Judicial Election

REPUBLICAN PARTY OF MINNESOTA v. WHITE

536 u.S. 765 (2002)

Justice SCALIA delivered the opinion of the Court.

The question presented in this case is whether the First Amendment permits the 
Minnesota Supreme Court to prohibit candidates for judicial election in that State 
from announcing their views on disputed legal and political issues.

I

Since Minnesota’s admission to the Union in 1858, the State’s Constitution has 
provided for the selection of all state judges by popular election. Since 1912, 
those elections have been nonpartisan. Since 1974, they have been subject to a 
legal restriction which states that a “candidate for a judicial office, including an 
incumbent judge,” shall not “announce his or her views on disputed legal or 
political issues.”This prohibition, promulgated by the Minnesota Supreme Court 
and based on Canon 7(B) of the 1972 American Bar Association (ABA) Model 
Code of Judicial Conduct, is known as the “announce clause.” Incumbent judges 
who violate it are subject to discipline, including removal, censure, civil penalties, 
and suspension without pay. Lawyers who run for judicial office also must comply 

Global Perspective

Many countries use a very different system for selecting judges than the U.S. judicial 
election or judicial appointment system.  In these countries, the judiciary is a career path 
that one selects immediately after law school.  Judges may receive extensive specialized 
classroom and on-the-job training and may apprentice with more senior judges.  For ex-
ample, in France, immediately after obtaining a law degree from an undergraduate insti-
tution, graduates who wish to become judges must take competitive exams for entrance 
into judicial service.  Upon successful completion of the exam, students enter the French 
National School for the Judiciary (the ENM) where they complete a multi-year program 
of coursework and internships.  After this program, they take another examination and 
those with the highest scores are the first to select positions from a list of vacancies the 
Ministry of Justice provides.  They begin at the bottom of the hierarchical pyramid and 
must work their way up to higher courts, with advancement based on seniority and 
merit.  For more information, see John Henry Merryman and Rogelio Perez-Perdomo, 
The Civil Law Tradition:  An Introduction to the Legal Systems of Europe and Latin America 34 
(3d ed., Stanford Univ. Press 2007); Mary L. Volcansek, Appointing Judges the European 
Way, 34 Fordham Urb. L.J. 363, 369 (2007); see also the European Judicial Training 
Network (EJTN), http://www.ejtn.net/.

http://lawschool.westlaw.com/shared/westlawRedirect.aspx?task=find&cite=536+U.S.+765&appflag=67.12
http://www.enm.justice.fr/anglais/presentation/uk-historic.php
http://lawschool.westlaw.com/shared/westlawRedirect.aspx?task=find&cite=34+Fordham+Urb.+L.J.+363&appflag=67.12
http://www.ejtn.net/
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did not speak English. Where such abuses of clients occur, unauthorized practice 
committees of bar associations have a place.

In the past, both the public and some segments of the Bar have viewed state bar 
unauthorized practice of law committees as existing to protect lawyers’ economic 
interests. Today, most bar associations recognize that such committees’ sole obli-
gation should be to protect the public from incompetent and unqualified legal 
service providers. However, in doing so, innovative approaches to the distribution 
of legal services should not be stifled, but instead should be encouraged. * * *

PostinG of lArry riBstein, IS lAwyer lIcenSIng reAlly neceSSAry? 

to iDeoBloG, 

http://busmovie.typepad.com/ideoblog/2006/05/is_lawyer_licen.html (May 6, 
2006)

Brian Woods sued the Akron school board to get an education for his autistic son. 
He won, his relief including about $160,000.

So what’s the problem? He didn’t have a lawyer. So as discussed in today’s NYT, 
the Cleveland Bar Association sued Mr. Woods, seeking a $10,000 fine and other 
relief. The Ohio Supreme Court indicated its skepticism, and the bar association 
backed down. The US Supreme Court may get the issue of whether nonlawyer 
parents can represent their children under the Individuals With Disabilities Edu-
cation Act. The Cleveland Bar may resume its action after the Supreme Court acts 
on this issue.

Global Perspective

The 2007 UK Legal Services Act significantly transformed regulation of the UK legal 
profession.  In addition to dramatically changing the structure of the regulatory system  
and the lawyer discipline system, the 2007 Act allowed the “front-line” regulators to 
permit alternative business structures (ABS), including those with non-lawyer ownership 
of law firms that involve passive investment or publicly-traded shares.  One of the major 
justifications was that outside investment would improve access to the legal system by 
the middle class and others.  The Act was sometimes referred to as “Tesco” law with pro-
ponents and critics noting that it would allow UK supermarket giant Tesco to have law 
offices within the supermarket.   At the time this edition was written, the UK Solicitors 
Regulation Authority (SRA), which is the front-line regulator for solicitors in England 
and Wales, had issued a number of ABS licenses.  Tesco was not among them, but a 
number of large entities had received such licenses, including the Cooperative, which is 
a supermarket and banking chain.  In your view, will the ABS structure increase access 
to justice?  What concerns, if any, do you have and how would you address them?  (It 
should be noted that in 2012, the American Bar Association Commission on Ethics 20/20 
decided not to advance any type of ABS proposal.) Additional information about the UK 
ABS situation is found on the Legal Futures blog

http://www.nytimes.com/2006/05/06/us/06parents.html?_r=1&oref=slogin
http://www.sra.org.uk/solicitors/freedom-in-practice/alt-bs/licensed-body-register.page
http://www.americanbar.org/content/dam/aba/administrative/ethics_2020/20120416_news_release_re_nonlawyer_ownership_law_firms.authcheckdam.pdf
http://www.legalfutures.co.uk/legal-services-act/alternative-business-structures
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from San Francisco’s prestigious Lowell High School, were turned away by every 
big San Francisco firm they solicited for pro bono representation. Dennis Saffran of 
the mildly conservative Center for the Community Interest, an advocate for public 
safety and quality of life, says that finding pro bono counsel for every case is “a 
fight.” By contrast, when the ABA sent out a call for additional firms to represent 
homosexual scoutmaster James Dale against the Boy Scouts, Morrison & Foerster’s 
pro bono coordinator Kathi Pugh had a Mo Foe attorney lined up “within an hour,” 
she says. Other firms, such as Kramer Levin Naftalis & Frankel, signed up as well.

It is time for firms to ask whether their pro bono programs in fact serve the public 
good. The problems of the long-term poor today cannot be solved with litiga-
tion; attorneys would accomplish far more acting as Big Brothers and Big Sisters, 
scoutmasters, and tutors. Though the pro bono industry pushes for bigger and 
bigger cases, what the most troubled poor need is on the micro level—an under-
standing of work, the commitment to stay in school, a stable family. If benefits 
and more government spending could solve juvenile delinquency, non-work, or 
illegitimacy, we would have solved them long ago.

* * *

Global Perspective

In 1994, Professor Rick Abel observed that the growth of transnational practice 
raised a number of troubling ethical questions, although not the ones usually invoked 
as rationalizations for protectionism. See Richard L. Abel, Transnational Law Practice, 44 
Case W. Res. L. Rev. 737 (1994).   He cited a number of factors, including pro bono, 
before concluding that transnational lawyers were significantly deprofessionalized.  He 
observed that although firms may compete for prestige in the domestic market by ren-
dering conspicuous public service, as far as he knew, foreign branch offices performed 
no public interest.  He noted, among other things, that foreign lawyers have a different 
relation to professional associations from their domestic counterparts and that interna-
tional associations were weak and did not encourage pro bono activities.  In the almost 
twenty years since his article was written, a number of things he critiqued have changed, 
including the International Bar Association’s increased efforts to help reform legal institu-
tions or rules, to certify legal education programs, and ensure standards of competence 
and ethical behavior through its in 2006 General Principles for the Legal Profession and 
2011 Commentary.  With respect to pro bono, the International Bar Association now 
has an extensive webpage entitled “International Pro Bono.com” in which it attempts 
to facilitate and promote international pro bono efforts.  This webpage includes, among 
other things, a clearinghouse of opportunities, the IBA Pro Bono Declaration, news sto-
ries, annual awards, and best practices.   Does this strike you as meaningful change or 
insignificant given the relatively small number of lawyers who are IBA members and the 
non-mandatory nature of its actions?

http://www.ibanet.org/About_the_IBA/IBA_resolutions.aspx
http://www.ibanet.org/About_the_IBA/IBA_resolutions.aspx
http://www.ibanet.org/Education_and_Internships/LLM/LLM_Home.aspx
http://www.int-bar.org/images/downloads/Executive%20office/Principles%20Legal%20Profession%20A3%20-%20Jan%2008.pdf
http://www.ibanet.org/Document/Default.aspx?DocumentUid=1730FC33-6D70-4469-9B9D-8A12C319468C
http://www.internationalprobono.com/



